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I, Daniel S. Arthur, hereby declare: 1 

I. INTRODUCTION AND SUMMARY 2 

1. I am a Senior Associate of The Brattle Group, an economic and management consulting firm 3 

with offices in Cambridge, Massachusetts, San Francisco, California, Washington, DC, 4 

London, England, and Brussels, Belgium.   5 

2. I submit this declaration in support of Plaintiffs’ Ex Parte Application for Order Authorizing 6 

Initial Distribution of El Paso Settlement Proceeds to Non-Core Claimants.  This declaration 7 

is based upon my personal knowledge. 8 

3. In June 2004, the Court approved Plaintiff’s Ex Parte Application for Entry of Initial 9 

Distribution Order and Approval of Non-core Claims Process that calculated the initial cash 10 
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distributions to each of the Settling Claimants.1  These initial distributions of 1 

$414,187,647.84 were based on the June 2, 2004 El Paso Settlement Fund escrow account 2 

balance and were distributed from the escrow account on June 28, 2004.2  In addition, 3 

$66,517,336.20 was allocated to the non-core/industrial class at that time, but remained in the 4 

escrow account. 5 

4. In December 2004, the court approved Plaintiffs’ Ex Parte Application for Entry of Second 6 

Distribution Order that calculated the second cash distributions to each of the Settling 7 

Claimants, based upon the El Paso Settlement Fund escrow account balance as of November 8 

2, 2004.  The resulting second distributions of $22,902,473.08 were made on December 23, 9 

2004.3  In addition, $2,213,131.07 was allocated to the non-core/industrial class at that time, 10 

but remained in the escrow account. 11 

5. In April 2005, the court approved Plaintiffs’ Ex Parte Application for Entry of Third 12 

Distribution Order that calculated the third cash distributions to each of the Settling 13 

Claimants, based upon the El Paso Settlement Fund escrow account balance as of February 14 

11, 2005.  The resulting third distributions of $19,152,505.02 were made on April 7, 2005.  15 

In addition, $3,412,260.42 was allocated to the non-core/industrial class at that time, but 16 

remained in the escrow account.  I submitted a declaration in support of this third distribution 17 

and details of my professional and educational background were appended to my April 4, 18 

2005 Declaration as Attachment 1.4   19 

6. In May 2005, the court approved Plaintiffs’ Ex Parte Application for Entry of Fourth 20 

Distribution Order that calculated the fourth cash distributions to each of the Settling 21 

Claimants, based upon the El Paso Settlement Fund escrow account balance as of April 18, 22 

2005.  The resulting fourth distributions of $375,480,622.69 were made on May 11, 2005.  In 23 

                                                 
1  Throughout this affidavit I attempt to use the defined terms and acronyms that appear in Section I of the June 

24, 2003 Master Settlement Agreement. 
2  Plaintiffs’ Ex Parte Application for Entry of Initial Distribution Order and Approval of Non-core Claims 

Process was accompanied by a Declaration filed by my colleague, Matthew P. O’Loughlin, on June 24, 2004.  I 
refer to Mr. O’Loughlin’s June 24, 2004 Declaration as the “Initial Distribution Declaration.” 

3  Plaintiffs’ Ex Parte Application for Entry of Second Distribution Order was also accompanied by a Declaration 
filed by my colleague, Matthew P. O’Loughlin, on December 13, 2004.  I refer to Mr. O’Loughlin’s December 
13, 2004 Declaration as the “Second Distribution Declaration.”   

4  I refer to my April 4, 2005 Declaration as the “Third Distribution Declaration.” 
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addition, $66,739,030.32 was allocated to the non-core/industrial class at that time, but 1 

remained in the escrow account.5 2 

7. At the request of Settling Claimants, in this Declaration I calculate the non-core/industrial 3 

class’ escrow balance as of December 1, 2005 to be $142,405,282.10.  This balance includes 4 

the non-core/industrial class’ first, second, third, and fourth distributions of $66,517,336.20, 5 

$2,213,131.07, $3,412,260.42, and $66,739,030.32, as specified in the First, Second, Third, 6 

and Fourth Distribution Declarations, respectively, and interest on each distribution.  As 7 

described above, these four distributions specified for the non-core/industrial class remained 8 

in the escrow account (and accumulated interest) because the money was not to be distributed 9 

to individual non-core class claimants until the non-core claims process was completed.6   10 

8. As shown in Table 1, to determine the amount of the December 1, 2005 escrow balance to be 11 

distributed to the non-core/industrial class, I calculate the four prior non-core/industrial 12 

distribution amounts and associated accrued interest that remain in the escrow account.  The 13 

Fourth Distribution Declaration calculated the amount of the first three non-core/industrial 14 

distributions and accumulated interest as of April 18, 2005 to be $73,114,572.12.7  I accrue 15 

interest on this $73,114,572.12 balance for the period April 19, 2005 through December 1, 16 

2005 at the average 90-day Treasury Bill interest rate (3.33%) that prevailed between April 17 

19, 2005 and December 1, 2005, less escrow expenses (0.25%), which is an interest amount 18 

of $1,390,802.67 for this 227-day period as shown in Table 1.   19 

                                                 
5  Plaintiffs’ Ex Parte Application for Entry of Fourth Distribution Order was also accompanied by a Declaration 

filed by myself on May 6, 2005.  I refer to my May 6, 2005 Declaration as the “Fourth Distribution 
Declaration.”   

6  The non-core claims process is specified in Paragraph 4(d) of the Allocation Agreement and the claim form was 
attached as Exhibit A to the Initial Distribution Declaration.   

7  See Table 2 and paragraphs 10 and 11 in the Fourth Distribution Declaration. 
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Table 1
Non-Core/Industrial Class El Paso Settlement Fund Escrow Balance

Summary as of Dec. 1, 2005
[A] [B] [C]

Non-Core/Industrial 1st, 2nd, and 3rd Distributions and Interest in Escrow Account as 
of April 18, 2005* 73,114,572.12          

Interest on Non-Core/Industrial Apr. 18, 2005 Escrow Balance from Apr. 19, 2005 to 
Dec.1, 2005 (227 days, at average 90-day T-bill interest rate**) 1,390,802.67            

Non-Core/Industrial April 18, 2005 Escrow Balance Plus Interest            74,505,374.79 

Non-Core/Industrial 4th (May 11, 2005) Distribution 66,739,030.32          

Interest on Non-Core/Industrial May 11, 2005 Distribution from May 12, 2005 to 
Dec. 1, 2005 (204 days, at average 90-day T-bill interest rate***) 1,160,876.99            

Non-Core/Industrial May 11, 2005 Distribution Plus Interest            67,899,907.31 

Amount of Dec. 1, 2005 Escrow Balance to be Distributed to Non-Core/Industrial Class 142,405,282.10        

*See Table 2 in the Fourth Distribution Declaration.  This amount includes the first, second, and third non-core/industrial distributions,
***and interest accumulated to April 18, 2005.
**Interest on non-core/industrial April 18, 2005 Escrow Balance calculated as the average 90-day T-bill interest rate of 3.33% for
***the period April 19, 2005 - Dec. 1, 2005, less estimated escrow expenses of 0.25%.
***Interest on non-core/industrial May 11, 2005 distribution calculated as the average 90-day T-bill interest rate of 3.38% for the
***period May 12, 2005 - Dec. 1, 2005, less estimated escrow expenses of 0.25%.  1 
 2 

9. As discussed above, the fourth non-core/industrial distribution of $66,739,030.32 specified in 3 

the Fourth Distribution Declaration also remains in the escrow account.  The fourth 4 

distributions to other Settling Claimants occurred on May 11, 2005.  Therefore, I accrue 5 

interest on the non-core/industrial class’ fourth distribution for the period May 12, 2005 6 

through December 1, 2005 at the average 90-day Treasury Bill interest rate (3.38%) that 7 

prevailed between May 12, 2005 and December 1, 2005, less escrow expenses (0.25%), 8 

which is an interest amount of $1,160,876.99 for this 204-day period as shown in Table 1.  9 

The total non-core/industrial class escrow balance as of December 1, 2005, including 10 

interest, is therefore $142,405,282.10.8 11 

                                                 
8  The total funds in the El Paso Settlement Fund escrow account as of December 1, 2005 is $143,178,165.71.  

The amount that will remain in the El Paso Settlement Fund escrow account after distributions to the non-
core/industrial claimants will be $772,883.61 (equal to $143,178,165.71 minus $142,405,282.10).  This 
$772,883.61 that will remain in the El Paso Settlement Fund escrow account is the reserve for settlement 
administrative expenses and taxes, which was specified in the Fourth Distribution Declaration to be $500,000 of 
the April 18, 2005 escrow balance, plus interest (including interest on the $442,219,653.02 of distributions 
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10. As requested by Counsel, attached as Exhibit 1 to this declaration is a calculation of the 1 

distributions to individual non-core claimants.  Each individual non-core claimant’s 2 

distribution shown in Exhibit 1 is calculated as the product of the claimant’s pro rata share 3 

presented in Schedule A of Exhibit 19 to the Declaration of Gene D. Kennedy and the total 4 

amount to be distributed to the non-core/industrial class of $142,405,282.10.9  As discussed 5 

in the Declaration of Gene D. Kennedy, the pro rata share for each non-core claimant 6 

represents the claimant’s calculated damages as a proportion of the sum of all non-core 7 

claimants’ calculated damage amounts.   8 

 9 

                                                                                                                                                             
specified in the Fourth Distribution Declaration between April 18, 2005 and May 11, 2005) less expenses and 
tax payments.  Any amount remaining in the reserve balance will be distributed to all Settling Claimants 
according to the terms of the Allocation Agreement when the escrow account is closed.   

9   Note that due to rounding the distributions to individual non-core claimants to the nearest cent, the total of the 
individual distributions in Exhibit 1 exceeds the amount to be distributed in Table 1 by five cents. 
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I declare under the penalty of perjury under the laws of the State of California that the foregoing 

is true and correct.  Executed December 13, 2005 in Cambridge, Massachusetts. 

 
 
 
 

                                                                                        Daniel S. Arthur 






